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ABSTRACTS
Who can be Identified as the Holder of a Forged 
Document?
Shin MATSUZAWA
　It has been long accepted in Japan that document forgery occurs when 
the interchangeability of the holder and preparer is compromised 
(meaning the identity of the holder and preparer should be the same). 
Document forgery is when a document is created where the holder and 
the preparer are identified as being two different people. In legal theory, 
the identification of the preparer of the document is the most crucial, key 
issue.
　However, in recent court decisions, cases discussing only the holder is 
becoming increasingly common. At the same time, there are instances 
where document forgery is declared without the identification of the 
preparer. In these cases, it may be more realistic and practical to re-
approach the theory of document forgery by first addressing the 
identification of the holder and subsequently redefine document forgery 
as when misrepresenting the holder, who is subject to public trust. In 
other words, pretending to be an individual who has public trust is an 
element of document forgery.
　In this research, this new definition of document  forgery will be 
discussed through analyzing and comparing conventional theory and 
court decisions, and this will in turn bring to light the valid law in Japan 
surrounding document forgery.
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Neue Tendenzen in der deutschen Rechtsprechung um 
Nötigung bei Ankündigung eines rechtmäßigen 
Unterlassens
Kazuki KIKUCHI
1. Einleitung
2. Die Entwicklung der Rechtsprechung
3. Chefarzt-Fall
4. Bemerkung
5. Schlussfolgerung
Entstehung des Begriffs der Sachlegitimation und 
Prozessführungsbefugnis in Japan
Kaori NAKAMOTO
　Nach der herrschenden Meinung in Japan, die richtige Partei hat die 
Prozessführungsbefugnis, also das Tojishatekikaku (Parteilegitimation). 
Es gibt kein Begriff in Deutschland, der dem japanischen „Tojishatekikaku“ 
entspricht. In diesem Beitrag handelt es sich zunächst um diese Frage.
　Nach der japanischen Rechtsprechung liegt demgegenüber das 
Tojishatekikaku vor, wenn es ist nötig und sinnvoll, die entsprechende 
Partei den Prozess führt und das Gericht das Urteil erläßt, um dem 
Rechtsstreit zu lösen. Diese Auffassung scheint zu bedeuten, dass durch 
den Begriff „Tojishatekikaku“ bestimmt werden, nicht nur ob die 
Prozessführungsbefugnis vorliegt, sondern auch wo man die subjektive 
Grenze der Rechtskraft zieht. Der zweite Zweck dieses Beitrages ist es, das 
Inhalt des Tojishatekikaku, also der Sachlegitimation und Prozess- 
führungsbefugnis in Japan deutlich zu machen.
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Sovereignty and Government
Shu HARUYAMA
　It has long been believed that there are two different theories of 
sovereignty, national and popular sovereignty. While the former has been 
associated with Abbé Sieyes and moderate monarchist deputies, the latter 
with Rousseau and the Jacobins. In spite of their differences, both sides 
agree that “sovereignty” means the state power in general.
　However, there is a possibility that sovereignty means differently. To 
better understand the concept of sovereignty, here we study the history of 
sovereignty and its relevance to the constitutional law.
　Based on the study of Richard Tuck, who traces the history of 
sovereignty and provides a new interpretation of the political thought of 
Bodin, Hobbes and Rousseau, we have shown that it is important to make 
a distinction between sovereignty and government. While the former only 
concerns with constitutional matters such as authorising constitutional 
amendments and selecting the ones who govern, the latter with day-to-day 
power decision-making. Therefore, even if people has the sovereignty, it 
means that their participation is limited to a set of fundamental acts of 
legislation.
　This suggests that sovereignty in this sense can be understood as 
pouvoir constituant of Sieyes, who didn’t use the word “sovereignty” and 
rejected direct popular participation in government. In fact, during the 
first half of the 19th century, politicians and legal scholars used the idea of 
pouvoir constituant to tame the very idea of sovereignty and the powers 
from which it derived. These theories lead to the idea of Constitutionalism 
because it aims to limit the government power by higher law and avoid 
unl imited power . Therefore , we suggest that we use the word 
“sovereignty” in this sense.  These results may provide a new insight in our 
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understanding of sovereignty as well as the development of democratic 
thought.
Recent Developments of Labor and Environmental 
Provisions in the US and the EU’s Free Trade 
Agreements
Kohei AKIYAMA
　This article surveys the different approaches taken by the United 
States (US) and the European Union (EU) on trade and labor or 
environment linkages in their Free Trade Agreements (FTAs) and 
evaluates to what extent we can point out convergences between their 
approaches. While multilateral negotiations do not provide any useful 
information about these linkages, we must pay more attention to the rule-
making function of FTAs, because recent US and EU FTAs have 
contained independent labor or environmental chapters. 
　The US has taken the “sanction approach,” declaring that these 
provisions must provide legally binding obligations as a means of 
effectively enforcing the parties’ domestic laws for adopting international 
standards regarding labor and environmental fields. If a party fails to 
comply with these obligations, particular trade sanctions could be imposed 
following the decision of an arbitral panel. Conversely, the EU has 
adopted a “cooperative approach” that only confirms international 
commitments; thus their enforcement mechanisms anticipate only 
cooperative measures like a consultation or capacity-building efforts. 
　Certainly, while other opposite views can be observed, the EU has 
already concluded an agreement containing more effective provisions 
than ever with Canada. Moreover, the US and EU are expected to 
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coordinate their different views to conclude the Transatlantic Trade and 
Investment Partnership. In this situation, this article suggests that it is 
important to focus on the convergence of the FTAs’ provisions. From this 
perspective, the article confirms: ( 1 ) the background of the insertion of 
these provisions into trade agreements, ( 2 ) the common requirements 
produced in domestic discussion by the US and the EU, and ( 3 ) 
examines how and to what extent these demands are realized in actual 
FTAs’ text through a comparative analysis of the two actors’ FTAs. In the 
conclusion, the article points out some common manners of substantive 
obligations in the FTAs’ labor and environmental provisions and argues 
that these developments must not be underestimated when assessing the 
rule-making function of FTAs in this field.
Le droit à la protection sociale de l’étranger en France au 
miroir de l’idée de solidarité
Miyako TSUKABAYASHI
　Le but de cet article est d’examiner le droit à la protection sociale de l’
étranger en situation irrégulière en se référant à l’idée de solidarité. La 
solidarité s’impose dans les débats politiques à la fin du 19e siècle en 
France. À cette époque, les hommes politiques ont dû répondre à la 
«question sociale», de la pauvreté au chômage, en passant par la maladie, 
et cet enjeu a obligé à repenser la protection des pauvres.
　La pensée solidariste largement accueillie permet de justifier l’
intervention de la puissance public en matière sociale et de mettre en 
place l’assistance légale obligatoire. Au nom de la solidarité, le législateur 
ont adopté certaines lois sur la protection sociale. C’est en vertu du 
préambule de la Constitution de 1946 que le Conseil constitutionnel a 
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reconnu la valeur constitutionnelle du principe de solidarité. Il a consacré 
ce principe sur le fondement du 11 alinéa du préambule de 1946, qui 
garantit à tout personne le droit à la protection sociale. Pourtant, ce droit 
ne s’applique pas aux étrangers en situation irrégulière. Depuis la loi de 
1993, l’accès aux prestations sociales de l’étranger est subordonné à une 
condition de résidence stable et régulière sur le territoire français. De cela 
il s’ensuit qu’ ils doivent travailler et vivre en France dans une situation 
précaire. Or, le cercle de la solidarité peut-t-il englober l’étranger en 
situation irrégulière ? La solidarité impose de faire le point de départ du 
simple fait que nous vivons en société et avons des obligations envers tous 
nos contemporains et tous nos successeurs, ce devoir  unissant les 
membres de la société. Cette étude tente de démontrer que l’étranger n’est 
pas nécessairement exclu de la protection sociale si il soutient la société et 
qu’il peut être considéré comme son membre.
